604           CHAP. 40.    MARRIAGE AND DIVORCE

Questions as to the celebration of marriage, as to the capacity
of the parties to marry, as to the legitimacy of the issue, and
as to nullity of marriage, were decided by the ecclesiastical courts,
administering canon law. Their jurisdiction included suits for
the restitution of conjugal rights, suits for nullity (either when
the marriage was void ab initio or when it was voidable), and
suits for divorce a mens-a et thoro by reason of adultery or
cruelty. If they pronounced a marriage null, the parties were
said to be divorced, but the courts had no power to decree
divorce a vinculo matrimonii if there had been a valid marriage,
that is, for cause arising since the marriage (b). If a marriage
was not void, but was merely voidable, and was not declared
null by an ecclesiastical court in the lifetime of both parties,
it became unimpeachable after the death of either party, as the
only effect of the making of a declaration of nullity would have
been to bastardize the issue of the marriage (c).

Before the Reformation in England the law administered
by the English ecclesiastical courts was kept more or less uni-
form with that administered by corresponding ecclesiastical
courts on the continent of Europe by a common appeal to the
Pope; but after the Reformation appeals to the Pope wee pro-
hibited by statute, and the English ecclesiastical courts were
subject only to such appeals within the kingdom as were pro-
vided by statute, and administered English statute law and such
part of the former canon law as was held to be in force in
England under the new condition of affairs (dJ. As before,
divorce in the strict sense of the dissolution of an originally
valid marriage was not obtainable in the ecclesiastical courts, but
after the Reformation it came to be granted by private act of
parliament, with a regularity in the procedure for obtaining it
which caused it to rank among legal remedies (e). The pro-
ceeding was in spirit a judicial act, though in form a legislative
act (fj.

(b)  Cf. Holdsworth, History of English Law, vol. 1 (3rd ed. 1922)
621-623.

(c)   Cf. Poynter, Marriage and Divorce  (2nd ed.-1824)   154-155.
As to the retroactive effect of a declaration of the nullity of a
voidable marriage, see chapter 42.

(d)   As to the binding force of the  Roman canon  law  in the
English ecclesiastical courts before the Reformation, see note  (a) in
s 10 of the present chapter, infra.

(e)  Cf.  Westlake,   Private  International   Law,   notes   preceding
43.

(/) Shaw v. Gould (1868), L.R. 3 HX. 55, at p. 85, Lord Westbury.